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ABSTRACT

The law allows the doctor to be exposed to the muimady during the stages of medical work, but with
restrictions and conditions and in accordance wiith rules and assets common in the medical fielt{His exposure has
led in some cases to the wrong injury or wrong dettraises the question of the doctor's crimiredponsibility for this
error. What we want to clarify in this research is therdnal error or sin committed by the doctor in \atibn of the rules
and scientific assets, and the error of the dodsothe basis to lead to legal liability, whetheistmesponsibility civil or

criminal, and then can be attributed to the doaibthe perpetrator And to charge him

The criminal responsibility of the doctor is basad a fundamental corner is the error committed ty doctor,
either negligence and carelessness and shortermggdzparture on the rules and medical assets requby science or
recognized in theory and scientificalljhe doctor's responsibility is subject to the gaheule, which stipulates that the
doctor is obliged to take a due care to observedtientific and therapeutic means required by smerThis does not
mean that the doctor is committed to applying ttiergific and technical assets as applied by otf@etors. Do you have
anything els@ In general, the doctor is committed to the scfantfficiency and technical effectiveness usuedgected
an act that arises when the doctor violated hisf@ssional duties, by leaving the implementatiothefobligations which

is necessary for his patient
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INTRODUCTION

Responsibility is closely related to man. It is tesponsibility of a person to bear the consequentdis work
and to be criminally responsible for any crime. idast be worthy of the responsibility and be awdra/wat he is doing,
and above all, he must be wrong. This means holiiagperson accountable and punishing him for hisecand bearing
the consequences of his actions, If a person camanfelony for which he has criminal responsibjling shall be held
accountable and punished for a criminal offengeifs entitled to bear this penalty; It bears #mponsibility of the crime
and the obligation to be subject to the criminaiaity established by lafb.

Since the work of the doctor is primarily relatedhuman life, health and safety, and thereforeshgseat impact

on society, safety and security. The criminal doésoresponsible if the doctor's act constitutes ¢hime of murder or

(1) Dr. Ali Abdul Qader Al-Kahwaji - Explanation ofhe Penal Code - General Section - Criminal ligbiand
punishment, Halabi rights publications. 2001. P322.
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2 Said Ahmed Kassem

injury, whether deliberately so that the will oktperson to commit the criminal act and the crimiaault of it, or wrong,

the criminal error has images of negligence andleasness and non-observance and violation ofdadsegulations.

There is no doubt that medicine, like the restaiérce, is constantly developing and progressieagihg to the
development of modern methods of treatment, whiahehbecome more effective in detecting, treatingpr@venting
cases. Most modern medical experiments have achiesmarkable success in expanding the horizons edical

knowledge too many.

However, the great success of these experimentstisnly through the detection of treatment for gndiseases,
but also the experiments and medical scientifieassh, which many of the people who were testeatslat which raised
the jurisprudence and judicial debate on the extérgriminal liability of the doctor for these tt& Treatment of the

patient or scientific experiments conducted onhbalthy.

Based on the above, and since criminal liabilitghis basis for the criminalization of medical watlring the
practice of medicine, we will address in this reshahe doctor's error as the basis of criminddiliy in the first subject

and then criminal responsibility for modern medisakk in the second section.

PHYSICIAN ERROR AS A BASIS FOR CRIMINAL LIABILITY
DEFINITION OF MEDICAL WORK
Definition of Medical Work in Jurisprudence
In the definition of medical work, the jurisprudenwas divided into two directions. The first wentthe narrow
concept of medical work, which was limited to thermtreatment of the patient. He said, "It is trerkaof a specialized

person for the healing of others. In the scienceedicine®.

Some of them defined it as "an activity that agrieethe manner and conditions of its relationshighwhe rules
established in the science of medicine, and infitgees in accordance with the normal course afghito the healing of
the patient, and the original to be therapeutiat th aimed at getting rid of the disease or redbeeseverity or just ease

the pain, As well as medical acts aimed at detgdtie causes of ill health or simply preventingedise®

According to these views, medical work, whateveisitpracticed, is no more than the necessity of icaéd

treatment.

This view has been criticized. These definitions lamited because they limit medical work to treafmnwithout
exposure to other medical work aimed at maintaitiregghealth and organization of the patient's ledical work has a
broader concept. The doctor also serves to guid@eganize the organic life of the patient in viefathe circumstances of

his professional and practical life.

Which led to another aspect of jurisprudence, hietpd out that the concept of medical work expalnegond
what was called by the previous opinion much, sitheerole of the treating physician not only to ke patient only or
protect him from diseases, Medical work is any\digtithat responds to the human body or the same agrees in nature

and manner with the scientific assets and rules @@ recognized theoretically and scientifically the science of

(2) Jean Savatier, Marie Auby, H. pequignot.Traite droit medical, librairies techniques 1956. PR&ferred to, dr.
Ramadan GamalKamel, Responsibility for Civil Phisis and Surgeons; First Edition, National Centar lfegal
Publications, Egypt, 2005, p.23.

(3)Dr. Mahmoud Naguib Hosni - Explanation of then@el Penal Code - House of the Arab Renaissar2@ 19.72.
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Criminal Liability For Physician Error 3

medicine, and is done by a doctor licensed by law.

He referred to the definition of medical work asaactivity that responds to the human body, aglfitsand
agrees in nature and manner with the scientifietasand rules that are theoretically and pracjicatognized in the
science of medicine and performed by a doctor aizthd by law to detect, diagnose and cure the dieseRelieve the pain
of the disease, reduce or prevent the diseasenotcaaimaintain the health of individuals or to aekiea social interest

subject to the satisfaction of those who are déigywork®.

The researcher believes that the scientific devety in the field of medicine has led to the braudg of the
concept of medical work, Implantation of embryoshivi the uterus, In addition to cosmetic operaticghisd the work of

some doctors and medical institutions major medicantific experiments.
Definition of Medical Work in French Legislation

The French legislation was devoid of explicit psen for medical work, but it was possible to desldhis
through the various texts of French medical lanfoBethat, medical work was limited to treatmentyorn the Law of
November 30, 1892 that only treatment and garagesnadical work, and if performed by a person othan the doctor
is considered an illegal practice, until the Pulbbligalth Act of 24 December 1945, amended on 15 li2ct@953, which

added the diagnosis to the treatment and considieaetiedical aé?.

This situation is largely consistent with the cleakjurisprudential approach that defines medigatk in two
essential elements: diagnosis and treatment déscriplowever, the content of medical work in thewnFrench law can

be deduced by reference to the text of article 141 of the Public Health Act, punishing the illegeactice of medicine.

This article states that "Any person who partiai#gaas a regular doctor in the diagnosis or tredtiwiediseases
by means of a personal act shall be consideretyoirahriting or in any other manner whatsoevart@engage in any of
the acts specified in the medical code specifietheyMinister of Health after taking The opiniontbé& National Academy
of Medicine without obtaining the certificate reggd for practicing medicine in accordance with tha&t of Article
(L.4161-1) of the Public Health La®

Although the French legislator provided for thegiasis and treatment, it did not clearly definenthar define

the concept of each approach to the majority oslawthis regard, leaving it to jurisprudence amal judiciary.

(4) Dr. Mansoor Omar Al Maaita - Civil and Criminhlability in Medical Errors - Naif Arab Universityor Security
Sciences - First Edition - Riyadh 1425 H. 2004.p.15

(5) Dr. Osama Abdullah Kayed - Criminal liability doctors - Dar al-Nahda Arab 1990 p.51.

(6)French text:

1.Toute personne qui prend part habituellementawpaction suivie, méme en présence d'un médéciiétablissement
d'un diagnostic ou au traitement de maladies, autajésouacquises, réellesousupposées, par actespets,
consultations verbalesouécritesou par tousautresgésquelsqu'ilssoient, oupratiquel'un des
actesprofessionnelsprévusdansune nomenclature figréearrété du ministre chargé de la santé prigsapwvis de
I'Académienationale de médecine, sans étretituldiira dipléme, certificatouautretitrementionnéaticle L. 4131-1 et
exigé pour l'exercice de la profession de médeminsans étrebénéficiaire des dispositions spéai@iasonnées aux
articles L. 4111-2 a L. 4111-4, L. 4111-7, L. 418,2t. 4131-2 a L. 4131-5 ; Article L4161-1, Modifpar Ordonnance
n°2017-48 du 19 janvier 2017 - art. 2.
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4 Said Ahmed Kassem

Medical Work in Egyptian Legislation

The Egyptian legislator followed the approach @& Erench legislator. The Egyptian legislator did explicitly

refer to the definition of medical wdfk although its content is derived from some prarisiof Egyptian medical law.

Article 4 of Law No. 415 of 22 July 1954 on the @iee of medicine states: "No one shall give mddictvice or
clinic, surgery, direct birth, prescription of mediion or treatment of a patient, or taking a s&mpf the samples
determined by decision of the Minister of Publicatlle from the body of human patients for laboratowdical diagnosis
in any way or prescription of medical glasses, @ngeneral the practice of the medical professioany capacity only if
he is an Egyptian or a country whose laws allowiigys to practice medicine, With a record of dostt the Ministry of
Public Health and a schedule of the Medical Assmsizof Physicians And that without prejudice te #pecial provisions

governing the obstetric professih"

As stated in the text of Article 9 of the Code dhiEs that: "The doctor may not apply a new metbbdiagnosis
or treatment if the test has not been completetienproper scientific and ethical manner, and jghield in the approved
medical journals and proved their validity and auired by the competent health authorities, Notlldf@also unjustly

attribute to himself any scientific disclosure taim to be his individual®.

Article (15) of the same regulation states thatghysician may not diagnose a disease or recomnmeathtent

through oral, written or visual data without thdigat's interview and examination in person.

It is clear from the aforementioned texts that roadiwork mainly includes the diagnosis and treatmahn
diseases and, in general, all that the doctor @abydvirtue of his specialty of prescription drugenducting various
surgical operations, sampling, and counseling ahérs. Thus, the Egyptian legislator has takenbituad concept of

medical work just like the French legislator.
Definition of Medical Work in UAE Legislation

Pursuant to the Egyptian approach, article 1 ofRbederal Law No. 7 of 1975 on the practice of thenan
medical profession states that "No one shall practhe profession of human medicine in companiksics, private
hospitals or private institutions or establishmeantshe UAE unless Was authorized to practice gingfession from the
Ministry of Health and registered with it in accardte with the provisions of this law; and the Mieisof Health

determines by virtue of what comes within the megrif the profession of human medicine.

The UAE legislator did not address the definitiohneedical work - as did the French-Egyptian ledsla
leaving the definition of the meaning of the prafes of human medicine to the Minister of Healthedmined by
ministerial decision. This definition did not coroat of the Egyptian text, but the Egyptian legistanentioned the work
that was considered a medical act, which he defiagd'providing medical advice or clinic, surgernyredt birth,
prescription of medication or treatment of a pati®y the doctor and prepare medical work andtledtdetermination of
the Minister of Health.

(7)Dr. Osama Abdullah Kayed — op.cit. p. 51.

(8) As amended by Law No. (491) of 1955, Law Nd.9Bfor the year 1966, and Law No. (29) And (46)tfee year
1965. Quoting: Sherif Tabakh, Medical Crimes angd&ation, University Thought House, 2005, p. 281.

(9) Decision of the Egyptian Minister of Health N@38) for the year 2003; dated 5/9/2003.
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Criminal Liability For Physician Error 5

THE STAGES OF MEDICAL WORK

With the rapid scientific development in the medtifoeld, it has expanded in scope and included e@diork in
several stages, not starting with diagnosis aratrirent, but began to prevent diseases throughnatemns that protect the
body from infectious diseases, so begins medicakviar the patient before the diagnosis and treatm€hen write the

prescription, and finally comes the stage of theutip control.
Phase |: Medical Examination

Is the examination of the patient apparent exantndiegins with the relationship between him arel dbctor,
where is detected in the first hearing the doabothe patient about the path of disease and geeffécts on him, and
examined the apparent examination by observati@igofs and clinical evidence, The patient may us@hher hand, ear
or eyes to check the presence of certain signt@ngmena that help diagnose the disease afterectdiagnosis. This is
called a preliminary examination.

The condition may require that the doctor resoricéntain procedures and laboratory tests to deterrttie
patient's specific condition, so that the diagndsisorrect, in which the doctor to conduct moral@pth tests to indicate
the state of health, and the degree of serioussfette disease, and then specified preci¥lysing more sophisticated
methods. These laboratory tests require the apiolicaf certain rays (rays on the bones, heart raggnetic resonance,

the use of analogues, blood analysis, etc.).
Phase II: Diagnosis

After the various medical examinations with theiguat; according to the logical results arrangedtihgse
procedures, the doctor determines the diagnosihefdisease determines the nature of the diseasdehandegree of
seriousness, where the diagnosis is the openigg stat begins treatmefit, and then begins to determine the method of

treatment to be followed with the patient Untitéches the patient's healing.

Diagnosis is not only science-based, but it is &ased on experience and intelligence, and therefoctors

differ in their abilities and skills. Some may érrdiagnosis, and the error may be simple and neasebious.

Some defined the diagnosis as "the specific wortthefpatient, its characteristics and cau&2dhe diagnosis is:
research and verification of the type of diseasiéesed by the patient, and diagnoses a doctor gémeactitioner or
specialist doctor, must require the doctor-diagdosaentific knowledge, which is to obtain a sciintcertificate that
allows him to practice the profession of mediciRablic health and the Medical Association of thediMeal Association.
Its diagnosis is therefore based on conformity wnitkernationally recognized scientific and medipghciples in terms of

accuracy and care in diagnosis.

The doctor, who is in the process of diagnosingdisease accurately, should use modern medicategvsuch
as magnetic resonance imaging, cardiology, and maaethods of analysis and radiation, to verify ¢oadition before

the stage of treatment.

(10) Dr. Osama Abdullah Kayed — op.cit.p. 65.

(11)Dr. Mohamed Sami Al-Shawa - Medical error beforiminal justice - comparative study - in the Riign and French
courts - Dar al-Nahda al-Arabiya 1993 p.7.

(12)Dr. Osama Abdullah Kayed — op.cit. p. 62.
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6 Said Ahmed Kassem

This means that a diagnosis error is not a medigar as long as the diagnosis is supported byatiadi; The
Paris court has made clear that the diagnosisdgutgeon, who was described as an ulcer accomliagadiograph, was,

in fact, cancer in the stomath
Stage llI: Treatment

This stage is closely related to the diagnosis ghasich comes immediately after the diagnosis. dibetor
determines the nature, type, and degree of semsgspf the disease and begins directly to chooseafipropriate

treatment that leads to the patient's recovery tine satisfactory condition. Care should be takerards recovefy’”.

Some doctrines have defined treatment as "the nthahtead to healing from the disease, reducmdatngers or
alleviating its pain, either by sedating or eratigp it."*®. Because of the close association between diagresi
treatment, it is difficult to separate them becaakevhat happens in the case of the patient froenrtbéed to continue
treatment or poor condition need to change treatmestop, depending on the diagnosis of the doestur follows this

condition.

Most of the legislation did not specify a definitiof treatment, but the Paris court indicated #rat procedure

whatsoever would cure the disease or achieve sfaettry conditiof®.

Article (L1110-5) of the French Public Health Atates: "Everyone, according to his / her healththecheed for
medical interventions, shall have the right to reze¢he most appropriate treatment, care and hefrefin treatments
whose effectiveness is recognized for the prevantiohealth and the alleviation of suffering. Pneti@n, treatment, and

care are of a disproportionate degree of risk coatpto the expected benéfit

The Egyptian legislator did not address the de€inibf treatment, but made it a medical act thatusth only be
practiced by the licensed doctor in accordance thighconditions stated in article 1 that "No onallshive medical advice
or clinic, surgery, birth or description Or takimgsample of samples determined by decision of ti@skér of Public
Health from the body of human patients for labanatmedical diagnosis in any way or prescriptionnadical glasses,
and generally practicing the medical professioarny capacity, unless he is an Egyptian or a counmltryse laws permit
Egyptians Practicing the medical profession, arddrisime was restricted The Registrar of PhysiciarteeaMinistry of
Public Health and the schedule of the Medical UnadnPhysician€®, without prejudice to the special provisions

(13) Dr. Mohamed Sami Al-Shawa -op.sit. p.11

(14)Article (4) of the Kuwaiti Law No. 25 of 198In@racticing the profession of human medicine, idegtand allied
professions, the licensed doctor has committeddotiging the profession of health in the perforgenf his work, and to
use all his information and conscience and etldgsired to achieve this goal.

(15)Ahmed Abdel-KarimMoussa Al-Sarayra - Insurafroen civil liability resulting from medical errorsFirst edition -
Dar Wael Publishing and Distribution - Jordan - Aemm 2012 p.39.

(16) Dr. Osama Abdullah Kayedop.sit. p.65

(17)French text:

Article L1110-5 Toutepersonne a, comptetenu deéiahde santé et de l'urgence des interventionsetjieci requiert, le
droit de recevoir, surl'ensemble du territoire, tesitements et les soins les plus appropriés etbé@réficier des
thérapeutiquesdontl'efficacitéestreconnue et quargssent la meilleuresécurité sanitaire et ldlmgapaisement possible
de la souffrance au regard des connaissancesnestigalées. Les actes de prévention, d'investigatida traitementset
de soins ne doivent pas, en l'état des connaissaéckcales, lui faire courir de risquesdisproparii&s par rapport au
bénéficeescompté. Modifié par LOI n°2016-87 du\Zi& 2016 - art. 1

(18) Steps to extract the license to practice tiéegsion: 1 - Request to extract the practicdnefdrofession in the union.
2. Original graduation certificate or equivalent: &ertificate of the year of excellence (original) equivalent. 4. The

Impact Factor (JCC): 4.8623 NAAS Rating 3.17



Criminal Liability For Physician Error 7

governing the obstetric profession".

Article 15 of the Code of Ethics promulgated by Mmister of Health and Population Decree No. 232@03
dated 5 September 2003 stipulates that "a doctyrnmoadiagnose a disease or recommend treatmentghroral, written

or visual data without a patient interview and ei@ation of him personally. This decision also defirireatment.

As well as the text of Article (20) of the abovestiened regulation under the title of the doctdusies towards
patients, that "the doctor should do everythinghis power to treat his patients and work to allevitheir pain and

improve treatment and equal care in them withostritnination."

We have not found a definition of treatment, butydhe doctor's role in alleviating suffering andogl treatment
and care and treatment, because sometimes it @ssifje to cure the doctor to relieve the pairhefpatient, as in cancer,

where care is taken to reduce the increase ofypitinsome drugs and analgesitd

Article (25) of the UAE Law No. (7) For the year7®concerning the practice of the human mediciéegsion
stipulates that "the doctor shall be responsibletfie result reached by the patient if he is fotmchave taken the
necessary care and resort to all means followethéyusual person of his art in diagnosing the diseand describing
treatment." The researcher believes that thislartionsidered that the treatment is based on theatadiagnosis with the

necessary care in diagnosis and description atinteat.
Phase IV: Prescription

The medical prescription is the document or docurtieat establishes the relationship between théodand the
patient, in which the doctor confirms the examimatand diagnosis, in which he determines the treatrof medicine
whether to relieve the pain or to prevent the agajian of the disease. Article 1 of the Egyptiandital Practice Law
states that " Medicines may be prescribed onlhéfytare Egyptian or from a country whose laws pefygyptians to
practice medicine." It is clear from this text tltla¢ prescription is a medical action that muspédormed by the doctor

after diagnosis and treatment.

The French legislator went to the need to edifpttescription to prove the diagnosis and treatmemtriting, and
must identify the disease and the quality and detson of the medical work and is based on the anpéntation and

direct, and to prove the description clearly sd tha patient to take it as the doctor wants tattrent®.

attitude of conscription to male doctors. 5 - Cafythe national identity card or passport copy fion-Egyptians. 6-2
photos. 7. Receipt of payment of the union's cbation. 8. Birth certificate.

(19)Dr. Fatima Yousufawi - The Criminal Responsipil of Physicians in Human Organ Transplantationd an
Transplantation, Comparative Study, PhD Thesis fAdm BakrBelgayd University, Tlemcen, Algeria 202@15, p.29.
(20)French text:

Article L1110-5-3 Toutepersonne a le droit de rededes traitementset des soinsvisant a soulagarfeence. Celle-ci
doitétre, en toutescirconstances, prévenue, pnis@mpte, évaluéeettraitée.

Le médecin met en place I'ensemble des traitemeadtgsiques et sédatifs pour répondre a la socfréfractaire du
malade en phase avancéeouterminale, mémes'ilsgausgnommeeffetd'abréger la vie. Il doit en infemde malade,
sans préjudice du quatriemealinéa de l'articlel1.132, la personne de confianceprévue a l'articldll1-6, la familleou, a
défaut, un des proches du malade. La procéduresstimnscritedans le dossier médical.

Toutepersonneestinformée par les professionnedsude de la possibilité d'étre prise en chargendidlle, déslorsque son
état le permet. Créé par LOI n°2016-87 du 2 fé\2{&16 - art. 4
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Phase V: Therapeutic Control

The therapeutic control is one of the most impdréd@ments in the medical work, as it results i dlchievement
of the desired goal of treatment, both in the stafgieeatment with drugs, where the doctor follawes effect of drugs if
they have side effects affect the health or lifettad patient, or follow-up and control after susgéo avoid For the
occurrence of complications, and work to make tteegss successful so that the patient from the abharesthesia, and
even if the failure of the process, the doctordatml so as not to worsen the condition of theas® worse; the doctor's

role here to continue to care and to do the utmas.

The doctor must take care and caution during thatiment of the patient, and must follow up and rabrtb
ensure the integrity of his work, and see somsjutdence that the doctor is committing an erroemhe stops treatment
of his patient unjustified and when the delay ie tontrol of his patient, which entails his respbitity; Surgery The
doctor must continue to follow and monitor the patiseveral times as required by the conditiorth@ftondition and the

need for surgery for medical follow-up.
GENERAL CONDITIONS FOR PRACTICING MEDICAL WORK

The various legislations have permitted the exposifrhuman bodies in certain cases, where theitegai
certain acts that are considered to be crimestermiened by a particular group of people, namehgsd. Under certain
conditions, the injury of a human body is considege crime of victimization, This wound from the geon who is
undergoing surgery for treatment is not a crimioif¢nse; such acts are based on the right of tlvehtzlder to practice

medicine.

However, the jurisprudence and the judiciary haegdently stated that there are certain conditiongrder to
get the act out of the scope of criminalizatiorgsth conditions are to obtain the license to practiedicine, and that the

intention is to treat the patient, and must bestattory patient, Medicine. We will address thenficlisws:
Condition 1: Legal License to Practice Medicine

Various law&€Y, including Egyptian law, regulate the professidmmedicine. The practice of treating the sick is
to obtain a license to perform the work requiredh®sy medical profession. The basis of the legalitynedical work is due

to the law of the legislator, Licerf§&

The practice of medical and surgical work requegposure to the safety of the human body. Thesenacare
consistent with the legal model of crimes agairtsgsical integrity. However, they are outside thepsc of criminal

protection established by law on the human bode§ do not meet the objective conditions for otitey permissiori®®.

The law permits physicians who have a license sxfpre medicine as required by law, to be registénethe
register of doctors at the Ministry of Health, andhe schedule of the Medical Syndicate, to exghsebodies of patients

to medical work and surgical interventions, regasdlof their severity. In medicine and after obtgjrsatisfaction from

(22)0f this legislation is the French law see &t{t.111-1) of the Public Health Act and amended_bw No. 86-2017 on
27 January 2017 Article 197. UAE Law No. (7) of 597 Article 1.

(22)Dr. Fatima Yousufawi - op.sit. p.20

(23) Dr. Tariq Ahmed Maher Zaghloul - Legal Condlits for the Permission of Transplantation and Tpkmation of
Human Organisms, in light of Law No. 5 of 2010 arsdExecutive Regulations, A Comparative AnalytiSalidy of the
Arab Renaissance House - First Edition, 2015, p. 5.

Impact Factor (JCC): 4.8623 NAAS Rating 3.17



Criminal Liability For Physician Error 9

the patient by doing such acts and medical intdioms; otherwise, these acts are marked as ilfegit.

According to article 1 of the Egyptian law, "No omay give medical advice or, in general, the pcactf the
medical profession in any capacity unless he isEggptian or a country whose laws permit Egyptiamsptactice
medicine. Doctors at the Ministry of Public Healt#nd the schedule of the Medical Association ofdrfigns, without

prejudice to the special provisions governing thstetric profession.”

Medical work carried out by an unauthorized perisoconsidered a crime punishable by law. Anyone wdioies
out an operation without this license is guilty af offense of causing injury, in addition to thdéeake of practicing
medicine without a license. And the wisdom of crializing the practice of the medical professionhwaitt a license,
protecting the human being and maintaining histhesid safeguarding the futility of intruders oe thedical profession,
since they have no elements of preparation thalifgubem to start that profession and if they seed in failure many

times??,

The Egyptian Court of Cassation ruled in a recaling® that “"the original is that any violation of thectim's
body is criminalized by the Penal Code and the dapracticing the medical profession, but the ldloves the doctor to
act because he has obtained scientific leave aiogptd the rules and regulations. The law of thefggsion has to be
obtained before it is actually exercised. It iatsiggested that the basis of the doctor's fattungse the right under the
law is that the person who does not have the tmbptractice medicine is asked about what he isglwiith other wounds

and so on as an aggressor. Of punishment only titgestate of necessity is established on theil kegas.

Therefore, a medical license can be defined asrabgpthe educational qualification necessary facticing the
medical profession, obtaining a bachelor's degrem fany Faculty of Medicine in the Egyptian univies or having an

equivalent foreign degree or diploma.

Article 2 of the Egyptian Medical Practice Law sfigtes that "whoever holds a Bachelor's degree @dibne
and Surgery from an Egyptian university or a holoiea foreign equivalent degree or diploma shalldgistered with the

register of the Ministry of Public Health. He shsiliccessfully pass the examination stipulated ticker Third?®).

Article (L4161-1) of the French Public Health Atipsilates that a medical practitioner must obtaim ¢ertificate
determined by the decision of the Minister of Healfter taking the National Academy of Medidfte

(24) MunirRiad Hanna - Criminal liability of doct®and pharmacists - University Publications Houg#91p. 181.
(25)Appeal number 36048 for the year 85 BC ses8i6f2017.

(26)Article (3) of the Egyptian Medical Practicevi,athe exam of holders of foreign diplomas or dipés shall be in
accordance with the final exam syllabus of the bawtdegree in medicine from one of the Egyptiaivensities. The
examination shall be conducted before a commitbeeposed of doctors chosen by the Minister of Pubéalth before
each exam, Egyptian Medical Colleges. Law No. 4f159&4 regarding the practice of medicine.

(27)French text:

Article L4161-1 “Toutepersonne qui prend part hasliementou par direction suivie, méme en préseiae médecin, a
I'établissement d'un diagnostic ou au traitement rdeladies, congénitalesouacquises, réellesousupposgar
actespersonnels, onsultationsverbalesouécritesor pausautresprocédésquelsqu'ilssoient,  oupratiquel’ des
actesprofessionnelsprévusdansune nomenclature figréearrété du ministre chargé de la santé prigsapwvis de
I'Académienationale de médecine, sans étretituldiira dipléme, certificatouautretitrementionnéaticle L. 4131-1 et
exigé pour l'exercice de la profession de médeminsans étrebénéficiaire des dispositions spéaigiesonnées aux
articles L. 4111-2 a L. 4111-4, L. 4111-7, L. 4182k, 4131-2 a L. 4131-5 ;Modifié par Ordonnanc@0t7-48 du 19
janvier 2017 - art. 2 “

www.iaset.us editor @ aset.us



10 Said Ahmed Kassem

Article (L4111-1) defined general conditions for diwal practic€®, stating that "No person shall practice the
profession of medicine, dentistry or midwife if isenot:

» Holder of another certificate or titte mentionedaiticles (L.4131-1, L.4141-3 or L.4151-5).

* French nationality, Andorran nationality, a citizeha Member State of the European Union or pastyhe

Agreement on the European Economic Area.
* 3 - Registration in the table of doctors or schedifldentists or table midwives...

« In the British Medical Code, in the consolidatedsien, following the modifications in the first pasf the item
(2), medical practitioners are registered, but ica@dractitioners must be registered in the regisf practicing
physician&?.

Condition II: Intent Treatment of the Patient

If the purpose of the medical intervention is toxdoct a scientific experiment on the patient, Herthe doctor
came out of what was allowed by the law, and ether circle of criminalization and then subjected caminal

(30

responsibility ®®, Also, if the medical intervention is a lack ofagbfaith such as a doctor who performs a surgical

operation Damage or release him from military ser@r for the purpose of conducting a scientifipeximent to

ascertain the effectiveness of a new drug, or @mymeans, the doctor is liable to criminal accoifits .

But the law allows the doctor to intervene as ajisat experiment to treat a patient, provided thatinjury is
greater than what he complains of, may be requicedeek treatment in all medical work, whether sickcosmetic
surgery, which is inevitable treatment only witlisteurgery either to correct physical defects affee psyche patient, Or

deformities, for example, from injuries to firesather accidents.

In the first chapter of the Public Health Act, "@eal Principles on Human Research”, article 11 (11t2), the
French legislator has determined that researchumed and practiced on humans for the developmebio@gical and

medical knowledge is authorized under the conditiset forth in this book, Hereinafter referred $0'lauman research”.

(28)French text:
Conditions généralesd'exercice.Article L4111-1:Nelpeutexercer la profession de médecin, de cligmnidentisteou de
sage-femme s'iln'est :

°1Titulaire d'un dipldme, certificatouautretitremtienné aux articles L. 4131-1, L. 4141-3 ou L. #65

°2De nationalitéfrancaise, de citoyennetéandomaressortissant d'un Etatmembre de I'Unioneuromeripartie a
l'accordsurl'Espaceéconomiqueeuropéen, du Maroeda dunisie, sous réserve de l'application, lédasant, soit des
reglesfixées au présentchapitre, soit de celles dfwioulentd'engagementsinternationauxautresque@sixmnés au
présentchapitre

°3lnscrit & un tableau de I'ordre des médecing) &ableau de I'ordre des chirurgiens-dentisteson tableau de I'ordre
des sages-femmes, sous réserve des dispositioastidées L. 4112-6 et L. 4112-7 .
(29)Medical Act 1983,part 1 preliminary:
2. Registration of medical practitioners:(1) Thehall continue to be kept by the registrar of tren&al Council (in this
Act referred to as “the Registrar”) a register ofdital practitioners registered under this Act aonihg the names of
those registered and the qualifications thred ttihe register of medical practitioners’ey are #atl to have registered
under this Act. (consolidated version with amendisien
(30) Dr.. Abdul Fattah BayoumiHijazi - Medical ressibility between the jurisprudence and judiciaUnriversity
Thought House 2007 p.54.
(31)Dr. Alsayd Abdel WahabArafa - Criminal, CiviDisciplinary and Pharmacological ResponsibilityirsF Edition -
National Center for Legal Publications - 2009 p.25
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Criminal Liability For Physician Error 11

There are three categories of human res&4kch
» Research requiring intervention not justified bg tisual care of the person.

» Research requiring an intervention involving minimtisks and restrictions, established by a des®ged by the
Minister of Health, after consultation with the Bitor General of the National Agency for the Safsftyrugs

and Health Products.

* Non-intervention research that does not involve r@gis or restrictions in the execution of all weind products

used in the usual manner.

However, the French legislator explicitly statedthe article (L1211-2) that no research on humangsecould
be conducted®:

« If you are not based on the latest state of sdiekiowledge and sufficient experience beforedheic.

* Whether the anticipated risk to those conductirggrésearch is not commensurate with the expecteefibef

these persons or for the benefit of this research.
» ifitis notintended to expand the scientific krledge of man and means that are likely to imprasecbndition.

« If research involving a human being does not workelieve pain, discomfort, fear, and any other adgenfrom
illness or research, paying special attention éortfaturity of minors and the ability to understantlilts who are

unable to express their consent.

e The interest of those who can search for man alwagweighs the only interests of science and spciet

(32)French text:

Article L1121-1:Les recherchesorganisées et préggsurl'étrehumain en vue du développement des
connaissanceshiologiquesoumédicalessontautorigée$eln conditions prévues au présentlivre et seigdées ci-apres
par les termes " rechercheimpliquant la personneimani'.

Il existetroiscatégories de recherchesimpliquapeigonnehumaine :

1° Les recherchesinterventionnelles qui comportentintervention sur la personne non justifiée Eprise en charge
habituelle ;

2° Les recherchesinterventionnelles qui ne compugtee des risques et des contraintesminimes, doligtéestfixée par
arrété du ministre chargé de la santé, apres aviirdcteurgénéral de I'Agencenationale de sécduttédicament et des
produits de santé ;

3° Les recherches non interventionnelles qui ne partentaucunrisquenicontraintedanslesquellestous le
actessontpratiqués et les produitsutilisés de mamdituelle. Modifié par Ordonnance n°2016-800Léyuin 2016 - art.

1.

(33)French text:

Article L1121-2:Aucunerechercheimpliquant la perssimumainenepeutétreeffectuée :

- sielle ne se fonde pas sur le dernier état desaissancesscientifiques et suruneexpérimentaéichpiquesuffisante ;

- si le risqueprévisibleencouru par les personnas s prétent & la rechercheest hors de proporsioec le
bénéficeescompté pour cespersonnesoul'intérétteamherche ;

- sielle ne vise pas a étendre la connaissancéifigee de I'étrehumain et les moyenssusceptitd@sélliorersa condition ;

- si la rechercheimpliquant la personnehumaineasagbéconcue de tellefaconquesoientréduits au mimita douleur, les
désagréments, la peur et tout autreinconvénierigipielié a la maladieou a la recherche, en tenant
compteparticulierement du degré de maturité posimieneurs et de la capacité de compréhension psumhbjeurs hors
d'état d'exprimerleurconsentement.

L'intérét des personnes qui se prétent a unerdusienpliquant la personnehumaine prime toujoursséasgsintéréts de la
science et de la société.

La rechercheimpliquant la personnehumainenepeuteéuesil'ensemble de ces conditions sontrempliear respect
doitétreconstammentmaintenu. Modifié par LOI n°2@0D du 5 mars 2012 - art. 1 (V)
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12 Said Ahmed Kassem

e Research involving human beings can only beginllitteese conditions are met, and their respect nhast

maintained continuously.

On the other hand, article 16.3 of the French @dte stipulates that "the physical integrity gfeason may be
violated only in the case of a person's medicakssity or exceptionally for the benefit of otheffie consent of the
person concerned must be obtained in advance bhig i Therapeutic intervention and his conditatid not permit the

expression of consefft®.

There is no doubt that these texts dealt with the-aiggression on the physical integrity of the harbaing,
except in the therapeutic necessity that can jusiiédical intervention to attack the safety of ltiuenan body; but the texts
did not specify what the therapeutic necessity lanids, but are drawn from the practical realitytbé serious illness that

needs to intervene Otherwise his condition may amend lead him to death.

In the opinion of the researcher that the purpdghis text is that the attack on the integritytioé body is in the
case of necessity, meaning that the patient's feetreatment through medical intervention, whetkeking certain
medications or surgery is a necessity to intenvianime attack on the integrity of the body, the tdoavho performs a
wound in the abdomen patient To perform appendititi fear of explosion in the patient's abdomemoisan attack on the
integrity of the body, but are considered medicgkriventions in the case of need to require surgitarvention
mentioned above.

Medical or surgical work is not lawful unless itildended to treat or relieve the pain of the pdti&he doctor or
surgeon is responsible if he directs his art te émd, even if it is with the consent or urgencyhef patient, even if he did
not commit an error. The functions of his professimd his character and the availability of elemaftresponsibility in

accordance with the general principtés

The doctor can also medically intervene without ¢basent or consent of the patient if his condititmes not
allow it, such as in the case of fainting and loSawareness or the case of the minor and the énshea consent of a legal
representative must be obtaifféd

Condition IlI; Patient Satisfaction

There is no doubt in the general course of thihgs the patient voluntarily go to the doctor tonsihe detection
and diagnosis of the disease, and then determin&réhtment that may lead to recovery where théoddelieves it, and
this is considered the patient's satisfaction ftordergoing treatment, so the patient's satisfagtioludes knowledge of
the nature of the medical work to which he is digiisbefore starting treatment based on the padiértedom and respect

for his personal right&,It is not permissible to harm his body without bimsent to what the doctor is doing, and every

(34)Text in French:

Article 16-3:Il ne peutétreportéatteinte a l'iniégrdu corps humainqu'encas de nécessitémédicalelpgersonneou a
titreexceptionneldanslintérétthérapeutiqued'autrui

Le consentement de lintéressédoitétrerecueillipbd@ament hors le casou son état rend nécessairgi@rention
thérapeutique a laquelleiln'est pas a méme de nbnddodifié par Loi n°2004-800 du 6 ao(t 2004rt. ® JORF 7 ao(t
2004.

(35) Dr.. Mohamed Abdel-Wahab EI-Kholy - Crimin&hility of doctors for the use of modern methodsriedicine and
surgery - first edition 1997 - without publishegp.21.

(36) Dr. Tarek Ahmed Maher Zaghloul — op.cit. p.49.

(37)Dr. Mamoun Mohamed Salama - Penal Code - Gesaetion - Fourth Edition Dar al-Fikr al-Arabi 19&. 210.
Most of the legislation addressed the need to mdpe patient's will whenever possible, and thetalocannot perform

Impact Factor (JCC): 4.8623 NAAS Rating 3.17



Criminal Liability For Physician Error 13

attack on the patient's freedom or rights entaitsioal accountability when the doctor can obtdie patient's conserit

The patient cannot be subjected to a specificrtreat without his consent whatever his outcdifle Although
the condition of his health is serious only in aeé necessity, which are exceptional cases sudom@sm and serious
accidents, which must accelerate medical intereestiwhere it is impossible to take the patierdissent or satisfaction,
but may be sufficient state of need that requiggsdr medical interventid?),It is not permissible to consider patient

satisfaction as legitimate unless the medical uetetion is intended to heal the patient and preshiw lifé*®.

The patient's freedom to choose a doctor who tlgatsand goes to him voluntarily without coerciancoercion
of anyone is the basic condition for medical inggrion, but it is not a reason to allow interventidhis satisfaction is
matched by the doctor's adherence to the medidas$,ruules, and ethics in accordance with the lad @egulations
governing this profession. The doctor, otherwisgatild be considered a violation of the sanctitg ariegrity of the body

and constitutes a crirtf@.

The doctor should also inform the patient of thet f#f his or her health and possible complicatidmet treated,
explain all the therapeutic alternatives and theefies and risks of each method so that the patiantaccept or reject

medical intervention without pressure or coeréitin

The patient should not be unaware of his healthpatdntial complications. The patient should knbwe hature
of his illness so that he can understand and aséesatisfaction with the medical interventionnot. We must also take
into account the patient's mental state in casis hevare of all the possible consequences of thdiqakintervention and
its seriousness. Diseases that may be affecteldebmeéntal state should be satisfied with the pubfmrmation and not in

detail*?.

And does not affect the availability of patientisfatction, whether explicit or implicit, the pati&n negative
attitude such as silence and not to announce Inisect or refusal to conduct medical surgical-irgation, and enter the
operating room at the request of the doctor, in@ase, the health of the patient in terms of bé&irege, conscientious and

competent, so that satisfaction becomes void dégal value if it is made by mistake, fraud or rcoen®®.
Condition 1V: According to the Scientific Fundamentals in Medicine

Every profession has its own rules and generalsrgleverning the behavior of its practitioners. dtaf a

customary nature, in continuous evolution because flexible. Therefore, these rules and scientftinciples of the

any treatment without the consent of the patienepkin cases of necessity or loss of consciousmelsgk of parents In
case the patient is an event; such as Frenchdégisland English legislation.

(38)Dr. Shoukizakaria Al-Salhi - Artificial Insemaion Between Sharia and the Laws of Status - Dilahda al-Arabiya
2001, p. 48.

(39)Dr. Fawzia Abdel Sattar - Explanation of thexédeCode - General Department - House of Arab Resaaice 1992 p.
160.

(40)Dr.. Ahmed Shawki Omar Abukhatwa - Criminal land modern medicine - the first edition - Dar akda al-

Arabiya 1986 p.106.

(41)Dr. Osama Abdullah Kayedop.sit.p.175.

(42) Dr..Abdulwahab Omar Al-Batrawi - The CrimirRRésponsibility of Physicians - The Arab JournaSeturity Studies
and Training - Volume 16 - Issue 31 p.21.

(43) Dr. EhabYouser Anwar - Civil and Criminal Liity of the Physician - PhD Thesis - Faculty ofvi.&airo University

in 1994 p.45.

(44) Dr. Osama Abdullah Kayedop.sit. p.173.

(45) Dr. Tarek Ahmed Maher Zaghloul — op.cit. p.6.
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medical profession will remain constant and cortsémmong doctors and surge8fis Medical or surgical work according
to the rules and medical assets that are thedligtaad scientifically recognized by doctors, whiekery doctor must
teach at the time of practicing his profession.seheiles and assets are of binding nature suaygaktexts. This led to the

doctor being committed to following these scientifiles and principles, Score result.

The departure from these rules and scientific adsethe medical field is a serious technical eisoasked as a

profession according to the image of the error céttedi"”.

The rules and medical and surgical assets are otypes. The first concerns the organization ofadife as a
whole, which includes caution and caution fromnaéimbers of society. Disruption is negligence dredresponsibility of
the doctor is greater if the patient suffers mdwanthis illness. It is harmful to the patient. Athé second type, which is
settled by the medical profession in the practéoaf their daily profession and the standard bnasf the doctor at a

particular time and pla&®.

On the other hand, we find that in addition to tfelitional conditions precedent for practicing neadl work,
which lead to the existence of a fixed science gazed by medical scientists of old and recent;thete is a new science
has been discovered through medical scientificarese such as the possibility of using memberseftuman body and
its components to cure the disease After transgtiant and transplantation, after testing and caonifig its success and

recording before conducting it on hum4#s

The Egyptian Court of Cassation ruled that it ipudated that the doctor's work is conditional be tondition
that his work is identical to the scientific assptescribed and falling within his specialty. Xtessive follow-up of these
assets or otherwise violated the criminal liabiéigcording to the intention of the act and its ltesushortness and failure
to perform in the performance of his work, What & by the ruling elements of the error that ocadirfrom the

appellant enough to carry the criminal and civiipensibility®”.

The Supreme Federal Court ruled in the United Afafirates in a ruling that "the responsibility ofctiars is
subject to general rule and that once the judgeb®®sn proven and has the error attributed to theodowhether
professional or unprofessional and whatever thaedegf serious or easy, the doctor must be heldusmtable for his
mistake that the permissibility The doctor's walconditioned on the fact that his work is iderttoathe scientific assets
prescribed. If the above or other assets are gddnupon, he is liable to criminal responsibilibcarding to the intention

of the act or his failure or failure to perform twerk and the doctor's obligation to perform higkvis not an obligation to

(46) Dr. Abdul Wahab Omar Al-Batrawi- op.cit.p.40.
(47) Dr. Tarek Ahmed Maher Zaghloul — op.cit.p.7.

(48) Dr. Mamoun Abdel-Karim- Patient Satisfactionfmedical and surgical work - PhD thesis - FacufyLaw -
University of Abu BakrBelgaid - Tlemcen 2006 p.44.

(49) Dr. Mansour Omar Al Maaitah — op. .cit. p.30.

(50)Appeal number 6944 for the year 66 session/26(Bl. And the appeal No. 50587 for the year 72ieasl6/4/2003.
Another judge ruled that the responsibility of thector is not originally committed to achieve theabof healing the
patient, but is committed to make certain technittdntion is required by the assets of the prajage which he belongs
and his duty to do so Careful care of what is piesiby a doctor attentive from the middle of hifeamues knowledge
and knowledge in the circumstances surroundingihithe exercise of his work, taking into accourd thaditions of the
profession and scientific assets fixed and stabl¢hé science of medicine. Appeal no. 2941 for yhar 69 session
1/6/2000.
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achieve a result, Its an honest effort vigilanfiie with assets that settled in the world of mauic®?,
THE LEGAL NATURE OF THE RESPONSIBILITY OF THE DOCTO R

That the responsibility of doctors is subject te general rule, which states that the doctor iggetlito take due
care to take into account the scientific assetsrankdies provided by science when presented taaliase of cases that
fall within the limits of which the science is alstion so as not to endanger the patient, The dastoommitted to apply
the scientific and technical assets as appliedtbgraloctors, but the right of the doctor to lehim a degree of freedom
in choosing the method he deems better than othershieving treatment, within the limits of whatstable in scientific

and technical medical assets without criminal antaility®?.

The Egyptian Court of Cassation ruled {ffat"since the Court is satisfied that the doctoggligence is gross
medical negligence based on the fact that the tiffaiad to undergo urgent surgery on the civihtigand since the fault is
fixed in the right of the accused that he has eotqumed the necessary surgery And not to intergemgically at the time
of the patient's presence in the hospital, as aglhaterial and moral damage to the right of thi ght to eradicate her
uterus, as well as the interruption of her hopdsatee children, which disturbs her life. Becausedbnstant availability of
the causal relationship between error and damadeesult as stated above, and the court reassardtd pillars of the

case to the conviction of the doctor."

Therefore, it is the doctor's fault that leadsegal accountability, whether this responsibilitycigil or criminal,
and the Egyptian legislator has recognized theomsipilities of the doctor who makes a mistake miyrdiagnosis or

treatment and description of medication or duringyery.
What is Medical Error?

There is no doubt that the importance of medicalrés due mainly to the criminal nature of thep@ssibility of
the doctor, which differs from the nature of crimdinesponsibility for errors of ordinary peopletlsome jurisprudence is
the theory of error, which applies to the crimieator theory is still unclear and increasingly coexp especially in the

field of medical errdr?.

In view of the legal basis adopted by the Egypléyislator in articles 238 and 244 of the Penalé€and also the

French legislator in article 121-3 of the Penal €54 we see it as based on the error which is theshafstriminal

(51) Appeals No. 365-420 of 2017 Criminal Penal €edledical Responsibility - The Supreme Courtref United Arab
Emirates on 16/10/2017.

(52) Dr. Fatihah Mohammed Qorari, The Responsjbitif the Criminal Doctor in Light of the Provisionsf the
Legislation and the Judiciary in the United Arabieates - Comparative Study, Journal of Law, Thisdue, 28th Year
Kuwait, September 2003, p. 195.

(53) Appeal no. 31881 of the year 69 session af2@006. It was also stated in the judgment thacksit was supposed
to permit the work of the doctor conditional on wigcarried out in accordance with the prescritehnical assets, if
excessive in the follow-up of these assets or etiserviolated the criminal and civil liability whehe damage available -
according to the intent of the act and its outcabrelack of performance in the performance of histkwand was
contested judgment has been taken from turningdlient to the hospital ... General Hospital, aodta perform surgery
at the hospital .... Central, which saves the drrdris side without the memorization of the amoohprecaution that the
seat And the extent of the care it has missed, el ag the circumstances surrounding the procedhee process of
surgical victim's hospital.

(54)MunirRiad Hanna - Criminal liability of doctoesxd pharmacists - previous reference, p. 37.

(55)Text in French:

Article 121-3 lin'y a point de crime ou de délimsaintention de le commettieoutefois, lorsque la loi le prévoit, il y a
délit en cas de mise en danger délibérée de lomeed'autruill y a égalementdélit, lorsque la loi le prévah cas de
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responsibility. Prescribed in the general ruleamf person who has committed a deliberate or umiotgal error on the
criminal responsibility of the doctor when he hasnenitted any error leading to injury to the patjghere is no criminal

responsibility without error.

Article 238 states that: "Whoever caused a mistekeéhe death of another person is due to negligence
sponsorship, non-observance or failure to complih wie laws, decrees, and regulations. The orgamizahall be
punished by imprisonment for a period of not lgssnt six months and a fine not exceeding two hungeachds, The
penalty shall be imprisonment for a period of restsl than one year and not more than five yearadimé not less than
one hundred pounds and not exceeding five hundoedds or one of these two penalties if the crimeocimmitted as a

result of the violation of the physical assetshaf doffender or his craft, Drugged when he committedmistake..."

Article 244 of the same law states that: "Whoevaused an error in injuring or injuring a persong do
negligence, care, lack of care or failure to compith the laws, decrees, regulations and regulatgirall be punished by
imprisonment for a period not exceeding one year atfine not exceeding two hundred pounds or Thelpe shall be
imprisonment for a term not exceeding two yearsafide not exceeding three hundred pounds or dileese penalties if
it results from a permanent disability or if thénoe occurred as a result of the serious breacheobffense imposed by the

assets of his job or profession or craft or wasabwr drugged when committed The error...."

Based on the above, the criminal responsibilitytref doctor is based on a fundamental corner isether
committed by the doctor, either negligence andleaseess and shortcoming and departure on theantemedical assets
that are required by science or conventional theany science, without the departure of the wilptoduce the result
despite the possibility of anticipatiGH.

Therefore, the criminal responsibility of the dacit® based on three pillars: error, harm, and daeationship.
The criminal responsibility is necessary to asstingeerror by the doctor. This error results in haonthe patient. The
relationship between the error and the damageawrshThe error as an objective rule is based orlitebetween the

offender's criminal act and the psychological catioa between the act and its perpetratbr

Mistakes as a basis for the responsibility of tleetdr raises many problems, some of them relatetheéo
definition of medical error, and the criteria tltain resolve this error, including what is relatedhte scope of this error is

responsible for the responsibility of the doctard @ther related to the extent of accountabilityhef doctor for this error,

fauted'imprudence, de négligenceou de manquememeaobligation de prudence ou de sécuritéprévulgptuiou le
reglement, s'ilestétabliquel'auteur des faitsn&gzompli les diligences normalescomptetenu, $éaeant, de la nature
de ses missions ou de sesfonctions, de sescomestémsique du pouvoir et des moyensdontildispdis le
casprévuparl'alinéa qui précéde, les personnesiques qui n'ont pas causédirectement le dommagés opai
ontcrééoucontribué a créer la situation qui a petenréalisation du dommageou qui n'ont pas psisriesurespermettant
de l'éviter, sontresponsablespénalements'ilestgteddlesont, soitviolé de faconmanifestementdéébéne obligation
particuliere de prudence ou de sécuritéprévueparoiau le réglement, soitcommisunefautecaractérigte qui
exposaitautrui a un risqued'uneparticulieregrautes ne pouvaient ignorn'y a point de contravention en cas de
force majeure.

(56) Dr. Moufak Ali Obaid - The Criminal Respondityi of Doctors for Disclosure of Professional Sefcr Culture
Library for Publishing and Distribution - Jordan9B) p.54.

(57) Dr. Abdulhamid Al-Shuaribi - Responsibility Boctors, Pharmacists and Hospitals - Civil, Criahiand Disciplinary

- Knowledge Establishment in Alexandria 1998 p.142.
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The definition of medical error is very difficuligspecially in the distinction between physical eremd
professional error, with no legal provisions foetidea of the serious error to hold the doctor antable for the

professional error.

While the sixth article of law no. (4) Of 2016 oredical responsibility. "Medical error is what contied by the

practitioners of the profession for any of thedaling reasons:

» Ignorance of the technical things supposed to belifg with everyone who practices the professibthe same

degree and specialization.
* Not following the professional and medical asset®gnized.
e Lack of due diligence.

* Neglect and lack of care and caution. The execusgelations of this decree shall specify the datéor serious
medical error."

The Supreme Federal Court of the United Arab Em&atled that "the responsibility of doctors isjeabto
general rule and that once the judge has ascedtand has established the error attributed to thetod, whether
professional or non-professional and whatever deggraerious or easy, the doctor must be held atable for his error,
The fact that the doctor's work is conditional ba tondition that his work is identical to the pritsed scientific technical
assets. If such assets are infringed or violatedishiable to criminal responsibility according tfee intent or lack of
performance of the act. The physician's obligatmperform his work is not an obligation to achieveesult, Requires To

make sincere patient efforts to the patient coestswith the established assets in the world oficieel"®®).

It is decided that the fault corner is the distisping element of the unintentional crimes and thatintegrity of
the judiciary must be convicted in the wrong offeras defined in Article 244 of the Penal Code. $ketence shall be

stated as the fault of the accused and the caubalitveen the error and the injury so that it imceivable this errdr®.

Jurists know the medical error: that any violat@mdeparture from the doctor in his behavior onries and
medical assets required by the science or recogmiztheory and scientifically at the time of implentation of medical
work or the breach of duties of caution and cautiod vigilance imposed by the law and duties ofdthetor on the results

While he was in his capacity and duty to be vigiland careful in his behavior so as not to harnptitéent®®.

A physician who deviates from these obligationsfrom the limits of medical principles and rules desthe
protection given to him by legislation. A doctogsror is a deviation from the ordinary person'scpption of this
deviation; it is indisputable that the error is thermal physical activity of the average personthi§ error is not a
deviation from the normal behavior or activity betaverage person, then the error is absent anefdhe does not entail

responsibility. If the error is a deviation fronethormal behavior of the average person.

The obligation of the doctor to take the necessarg and the special obligations he must haveditiad to the
medical obligations imposed by the principles amés of the medical profession exempt him from arahliability ©%.

While the breach of these obligations towards tagept becomes responsible for it and the consempseof this breach;

(58) Decree No. 598 - 616 of 2018 Penal Code, me2:/1/2019.
(59) Appeal No. 13121 for the year 60 session 29493.

(60) Dr. Osama Abdullah kayed — op.cit.p. 224.

(61)Dr. Mansour Omar Al-Maayta - op.cit - p.34.
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the responsibility of the doctor for his mistake®nly a picture of responsibility in general, teeponsibility of the doctor

is divided into criminal responsibility, civil ardisciplinary.

Therefore, the doctor must do his work vigilancel doresight so as not to harm others, if deviatenfthis
behavior due to the ability to distinguish and gdee, this deviation was a mistake that requirgsioal liability after

the error was proved.

THE SECOND TOPIC: CRIMINAL LIABILITY FOR MODERN MED ICAL WORK
Artificial Insemination

IUl is one of the medical procedures performed inithe body to treat infertility in women. It isetfertilization
of a woman by injecting her uterus into the semfelmeo husband or any foreign person. This procegeiformed without

intercourse between men and women.

Most of the Jurisprudence has resorted to theitggdlthe aforementioned means. If the artifigrdemination is
between the spouses, since the child born fromntieihod is a legitimate child, just like any childrn as a result of an

ordinary sexual relationship between the spousesbthaus has legitimate rights of obligati§fs
Error in IVF

The doctor is committed to this procedure sinceltbginning of the necessary examination and diagrudshe
situation accuracy and the use of precautionarysorea, negligence or error in these procedures;hadibes not occur
where the average doctor, who has the averagemflkdge and intelligence leads to the criminal aotability of the

doctor if proven error.

When the doctor transfers the sperm of the hushanithe womb of his wife, he must take careful cere
conducting this process, his efforts must be comsisvith the rules and medical assets common arpbggicians with
competence, but does not mean that the doctorespihlese medical assets as applied But also eajdggree of freedom

and independence in the appreciation dictated éytbfession of medicine and dictated by his camsm®.

And therefore ask the doctor about the failure ted process if not follow all means of caution arah-n
compliance with medical rules and assets, andwacsa does not ask if the failure of the procesartificial insemination,

despite the follow-up medical assets and followralans of caution and cautih
The Responsibility of the Anesthesiologist

There is no doubt that the work of anesthesia nsedical work complementary to medical interventiorthe
operations, it aims to loss of awareness duringpifoeess to reduce the pain that will feel thegudtiin addition, to

supporting vital organs such as the heart and |uamg$ methods of using general anesthesia is bgtiop or Oral.

(62)See the recommendations of the scientific syiyme on modern medical methods and criminal lavapized by the
Studies and Research Center for Anti - Crime ardrtieatment of Offenders, Faculty of Law. Cairoémsity from 23 to
24 November 1993.

(63)Dr. Mohamed Abdel Wahab EI Kholy - Criminalldifity of physicians for the use of modern methadsedicine and
surgery - Comparative Study - First Edition 199.77§.

64)Dr. EhabYoussr Anwar - Op.cit.P. 300.
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There are two other types of anesthesia, one athwisilocal anesthesia: which works to remove #®difig and
feeling of pain without loss of consciousness, Wwhig usually used in processes that do not regh&eperson to lose
consciousness, because the body is not fully &tfieetnd has an impact on the member Directly exptusaarcotics, such
as dental operations, either the removal of teetth® removal of the sensory nerve of any of tistimets that do not

equire anesthesia for the whole body and only theepof the operation.

The third and final type of anesthesia is anesthedhich is injected by the spinal cord, which @suthe error to
paralysis, so the anesthesiologist must follow gbientific assets or medical methods recognizedhbyratios required
foreach case, which keep the condition of the miggical condition unchanged Change and ensureafipgopriate
conditions, and these conditions of the most imgrdrtopics that must be taken into account beftniisg the process of
anesthesia, which prepare the patient becausestfoagiogical binge or drug requires the doctor tkawith caution to

ensure the patient's tolerance or not.

The work of the doctor or an anesthesiologist doable action, which is anesthesia and resusaitatio it has
another duty to do after the anesthesia procedsthleuprocess of recovery of the patient after ¢bepletion of the
operation is still under the influence of the drtltat the doctor to make the patient in the cader@éthing until the end
The effect of anesthesia or the completion of ttee@ss, which is by means of devices to help aifirespiration and
because the drug works on the relaxation of musabetuding the lungs, which was revitalized by t#abut with the

development of special devices for the proceseeasid more accurately.

The error related to anesthesia is estimated aicgptd the objective criterion. The external cir@temces are
taken into consideration when assessing the efitoe. medical specialization is one of the extermaiditions that the
doctor is required to pay more attention becausespiecialist is more qualified than the generabjfign. This is what the

Court of Cassation decided in some of its rulifitee damage is material, or moral, but must be iiyated®.

We find that there are errors in which the anesbihagist is due to negligence or carelessness anebbservance
of the scientifically recognized scientific printgs for anesthesia, whether required proportiorth@fdrug, or not follow
the patient and medical devices that measure ttigities of the heart and lungs and other devicesoaiated with the
work of anesthesia during the process, Monitorivgfatient after the operation, and even the regaserecovery of the

patient, and then prepare an anesthetist is crilyiresponsible for these errors if proven thiserr
CONCLUSIONS

The responsibility to bear the human result ofvaigsk, and to be criminally responsible for any ainmust be
eligible to take responsibility and be aware of ¢theice in what he does, and above that must bagvibhe responsibility
of a criminal doctor arises if the doctor's act stdntes the crime of murder or injury, whetherilbletately so that the
person's will to commit the criminal act and théminal result of it, or a mistake with images ofgligence and

carelessness and violation of laws and regulations.

With the scientific development in the medical diechas expanded its scope and included the medmd in
several stages, including the situation requiresdictor to resort to some procedures and labgrégsts to determine the

patient's specific case, so that the diagnosistéet, In which the doctor to conduct more in-deptaminations to indicate

(65)CHENTOUF,Rihana hadjiraBOUDALI, Mohamed, Resgibility for the act of vilification, 26-Jun-2013.
http://rdoc.univ-sba.dz/handle/123456789/582
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the state of health, and the degree of seriousoefise disease, and then specifically identifiedgpiosis is not only
science-based, it is also based on experiencenggltigence, and therefore doctors differ in thabilities and skills. Some

may err in diagnosis, and the error may be simpteraay be serious.

The practice of medical and surgical work requigposure to the safety of the human body. Thesenscare
consistent with the legal model of crimes agairtsgsical integrity. However, they are outside thepsc of criminal

protection established by law on the human boddf do not meet the objective conditions for otitey permission.

Medical or surgical work shall not be lawful unlésss intended to treat or relieve the pain of fraient. The
doctor or surgeon shall be responsible if he déréis art to this end, even if this is with the semt or urgency of the
patient, even if he did not commit an error. Thactions of his profession and his character andatrelability of
elements of responsibility in accordance with tlemegal principles, It is not permissible to subjdwt patient to a
particular treatment without his consent, whatdt@outcome, except in cases of necessity, whieheaceptional cases
such as coma and serious accidents, in which medieaventions must be expedited, where it is isgible to take the

consent or consent of the patient, But it may safivith a state of necessity that requires rapidica¢intervention.

Therefore, the doctor or surgeon in the exerciseioprofession must be medical or surgical workénordance
with the rules and medical assets recognized thieallg and scientifically between doctors, whidtosld be taught by
every doctor at the time of practicing his profeasithese rules and assets of binding nature ssidbgal texts; And
scientific assets in the medical field is a seritmehnical error is asked as a profession accordirige image of the error

committed.

Mistakes as a basis for the responsibility of tleetdr raises many problems, some of them relateth¢o
definition of medical error, and the criteria tlzain resolve this error, including what is relatedhte scope of this error is
responsible for the responsibility of the doctard ather related to the extent of accountabilitghef doctor for this error.
The definition of medical error is very difficuktspecially in the distinction between physical eand professional error,

with no legal provisions for the idea of the sesi@uiror to hold the doctor accountable for the ggsional error.
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French text:Article L1121-2:Aucunerechercheimpliguia personnehumainenepeutétreeffectuée :

siele ne se fonde pas sur le dernier état des a@smancesscientifiques et

suruneexpérimentationprécliniquesuffisante ;

si le risqueprévisibleencouru par les personnes spliprétent a la rechercheest hors de proportioecale

bénéficeescompté pour cespersonnesoul'intérétttereeherche ;

sielle ne vise pas a étendre la connaissancesfitarei de I'étrehumain et les moyenssusceptiblegdiararsa

condition ;

si la rechercheimpliquant la personnehumainen'a p&oncue de tellefagconquesoientréduits au minidaum
douleur, les désagréments, la peur et tout aut@inénientprévisiblelié a la maladieou a la rechercan tenant
compteparticulierement du degré de maturité pow neineurs et de la capacité de compréhension pesir |
majeurs hors d'état d'exprimerleurconsentementérét des personnes qui se prétent a unerechergfigimant
la personnehumaine prime toujours les seulsintédétda science et de la société.La rechercheimphgua
personnehumainenepeutdébuterquesilensemble de  camnditions  sontremplies. Leur  respect
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Text in French:Article 121-3 lin'y a point de criroa de délit sans intention de le commeTtoaitefois, lorsque la
loi le prévoit, il y a délit en cas de mise en dandélibérée de la personned‘autrlliy a égalementdélit, lorsque
la loi le prévoit, en cas de fauted'imprudence négligenceou de manquement a une obligation deepiazei ou
de sécuritéprévuepar la loiou le réglement, s'desliquel’auteur des faitsn'a pas accompli lesgdihces
normalescomptetenu, le caséchéant, de la naturgedamissions ou de sesfonctions, de sescompétieistpsa
du pouvoir et des moyensdontildispo&dins le casprévuparl'alinéa qui précede, les pengsnphysiques qui
n'ont pas causédirectement le dommage, mais quirddducontribué a créer la situation qui a permis |
réalisation du dommageou qui n'ont pas pris les urespermettant de  ['éviter,
sontresponsablespénalements'ilestétabliqu'ellesatitviolé de faconmanifestementdélibéréeune ofidiga
particuliere de prudence ou de sécuritéprévuepalolau le réglement, soitcommisunefautecaractérisegui
exposaitautrui a un risqued'uneparticulieregravitéejles ne pouvaient ignoréin'y a point de contravention en

cas de force majeure.
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